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Mai Hawaikinui ki Whangaparaoa, huri ki Tamaki, ki Whangarei, ka hoki an6 ki
Tamaki. Whiti atu ki te Manukanuka o Hoturoa. Ka haere ki Mokau, ka taka te
punga. Ka hoki ake ki Kawhia kai, Kawhia tangata, Kawhia moana.

Ka ta ko Hani raua ko Puna.

This tauparapara created by the late Hukiterangi Muru for our research traces the harbour
routes travelled by the Tainui waka, which is said to have been guided into the Kawhia
Harbour by Paneiraira, a taniwha and kaitiaki. The English translation is ‘From Hawaiki to
Whangaparioa, to Tamaki, to Whangarei and returning to Tamaki. Crossing over to the
Manukau Harbour. Continuing on to Mokau. Turning to Kawhia, Kawhia the waters, Kawhia
the sustenance, Kawhia the people. The resting place of Hani and Puna, the taurapa and tauihu

of the Tainui waka.’

The James Henare Research Centre was awarded funding by the Royal Society of
New Zealand Te Aparangi in 2020 for a project focused on kaitiakitanga over harbour
environments, based at four case sites: Kawhia, Aotea, Manukau and Whangarei.! The research
investigates kaitiakitanga as both an ethic and flaxroots politic, emphasising the work of
community activists at multiple levels, from the shores and waters of their harbours to the

steps of Parliament.

'The root word in kai-tiaki-tanga is ‘tiaki’, which means to protect/guard/care for/tend. ‘Kai’

as a prefix signifies an actor or actors. Kai-tiaki therefore breaks down as ‘the being/s who
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protect/guard/care for/tend’. Tanga (or hanga/manga/anga/nga, etc.) is a nominalising suffix, which captures
some of the context of the word it attaches to — a bit like “-hood’, -ship’, -ment’ or “-ance’ in English.2 So,
kai-tiaki-tanga is the phenomenon of beings protecting, guarding, caring for or tending. Guardianship

is a possible translation, as is stewardship, nursing, trusteeship, or any kind of protective work. But in its

true context, embedded in te reo and te ao Miori, kaitiakitanga comes connected with wider obligations,
rights and spiritual dimensions.? These include concepts such as mauri, matauranga, rangatiratanga, mana,

whanaungatanga and whakapapa.?

The kupu kaitiakitanga is visible in written text from the 1840s. 7e Matipunenga: A Compendium of
References to the Concepts and Institutions of Maori Customary Law, by Richard Benton, Alex Frame and
Paul Meredith, provides evidence of the term being used in Native Land Court documents and Maori
translations of the Bible. Kaitiakitanga is an old word, but, as others have noted, the use of this word to
describe the human practice of interacting with and caring for the natural environment, is a relatively new
use of the term. The Law Commission phrased this succinctly: ‘Kaitiakitanga is a term coined in relatively
recent times to give explicit expression to an idea which was implicit in Maori thinking but which Maori
had hitherto taken for granted.”

What we now call kaitiakitanga would in the past just have been called ‘tikanga’, the correct way of doing
things, part of the whole integrated parcel of Maori custom. Prior to Pakeha arrival, there was no need for
a specific word to describe the protection of the natural environment, because the natural environment was

not seen as a separate thing to relate to — this is a western idea.t

Maori Marsden and others have noted that a predominant old use of the term kaitiaki was for non-
human guardians, from the gods themselves, to taniwha and other beings who belonged to specific places
and peoples.” However, the word was mobilised by Maori rights activists in the 1980s to describe their
own, human, work, as part of strategic campaigns to defend their lands and waters from environmental
desecration.® The term was adopted by the public service in the 1980s and proliferated in legal and policy
documents, most notably the Resource Management Act 1991. The inclusion of kaitiakitanga in legislation
and policy developed in the context of increasing neoliberal and Third Way politics, at a time when
the government was seeking to devolve many of its responsibilities to ‘stakeholders’. Central and local
government still tend to use the term kaitiaki as a convenient Maori shorthand for stakeholder, recognising
Maori ‘interests’ and requesting their labour, without relinquishing power or offering remuneration for their

time and expertise.

Our research is focused on the critically important and threatened environments of harbours. When the
first voyagers arrived in Aotearoa, they sought whanga, the sheltered bays in which to draw up their waka
and come to land. Hundreds of years later, the first Europeans did the same. Aotearoa’s harbours are and
have always been coveted and contested sites for navigation, industry, fishing, recreation and settlement.
Historically, they are important places of meeting, negotiation and exchange.? They are where land, sea and

people come together.

Most written histories of individual harbours, if they mention Maori history at all, sail over it swiftly
and shallowly before moving on to a narrative about Pakehi industry.l® We return to the stories Maori tell
about their harbours and their relationships with harbours, focusing on the Kawhia, Aotea, Manukau and
Whangarei harbours. These harbours cover a range of different ecological states and threats, economic uses,
and inter-iwi relationships, and they are all treasured and defended passionately by local kaitiaki.

'This project includes the full range of kaitiaki voices, including kaumatua and kuia, rangatahi, tamariki
and particularly wahine Maori. Women’s kaitiaki leadership is plentiful in our oral history, though it is
underrepresented in existing literature. Strong Maori women such as Dame Nganeko Minhinnick, Tuaiwa
Hautai (Eva) Rickard, Angeline Greensill, Carmen Kirkwood, Dayle Takitimu, and others less well-known,

have played a fundamental role in the activation of kaitiakitanga in relation to harbours. Furthermore, there
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is a rich history of tipuna wahine associated with harbours, including Puhihuia and Te Ata-i-Rehia at
Manukau; Kuiawai, Reita and Reipae at Whangarei; and Whakaotirangi at Kawhia.

In this article, which originated as a panel korero at the 2021 New Zealand Historical Association
Conference, we present a small part of the deep and wide whakapapa of kaitiakitanga. We follow it from
its origins in the superhuman beings who guard places and people, through to the ongoing work of tangata
whenua protecting their lands and waters from the encroachments of colonisation and its close attendant,
pollution. We focus on the role of wahine in this whakapapa and emphasise the political nature of the
work on which they have spent their lives. Kaitiakitanga is widely recognised as a kinship-based ethic of
environmental care, but less acknowledged is the fact it is also a po/izic: a carefully and fiercely enacted
strategy to protect significant places and assert mana in relation to them. Wihine Maori have played a lead

role in these campaigns.

Whakapapa

According to Cleve Barlow, ‘whakapapa is to lay one thing on another’! It is the genealogical descent of

all living things from the primordial Atua and their children, to our cultural heroes, to our tipuna, and to
people and events of the present time. Everything has a whakapapa: birds, fish, animals, trees, soil, sand,

rocks and, of course, people.

Whakapapa is a lens through which we analyse tangata whenua stories as they transfer knowledge from
one generation to another. From a whakapapa perspective we can comprehend harbours differently, and
begin to understand the tikanga, or moral codes, that have been laid down for today’s kaitiaki by tapuna. The
diagram below shows the diversity of the relationships and connections that exist between the land and the
sea or ki uta, ki tai, and the multitude of people and creatures who dwell in this unique space.

Ponga, Te Waka o Tainui
Puhihuia & Hoturoa, Whakaotirangi, Marama,
h Rakataura, Reitu, Reipae
the: s Rama Te Waka o Mataatua
) Manukau (Famous bone fishhook) Toroa , Wairaka
Ponaturi - Kaiwhare of )
(SeaFairies) | the Manukau " | Tinirau & | maui-tikitiki-a-Taranga
= Tutunui - Thrown into sea by mother and
rescued by his uncle
Kupe & Ruatepupuke gg:;l:\r’]r;faflzg - Hooks-up the North Island

Te Wheke-a-
Muturangi

Vanquisher of ’
Tangaroa’s whare

(Kaitiaki Octopus) Tangaroa : Kiwa
lka-tere (God of fish), (Guardian of Ocean)
Punga (Guardian of stingrays et al), Pipihura: cockles; Te Uru-kahikahika: eels,

lampreys and frostfish; Wharerimu: seaweed;

Ko te mana o uta, o te moana, ko Hinetipiritia: molluscs & oysters; Te

Tangaroa Raengawha: Rina; Te Kiri-Pakapaka: origin of

Tangaroa was the influential being of land the snapper and the gurnard; Whatu-

and sea maomao: whose offspring include the

grouper, the Ringfish, and the kahawai; Te
. Kohurangi; Kapuwai; Kaiwahawera: ancestor
Manaia, of the octopus.

Whangarei Harbour Pania &
Moremore

Hinemoana

& Wainuiatea
The ocean maid and second
wife of Kiwa Her children are
shellfish & seaweed

Atua, tpuna and kaitiaki associated with harbours and the sea. [Credit to Marama Muru-Lanning)
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'This article traverses our harbour sites: Kawhia and Aotea, Manukau and Whangarei, and some of the
human kaitiaki, both ancestral and living, whose work continues to uphold the mauri ora o énei whanga.

Kawhia

Kawhia is 77.5km west of Hamilton, about an hour’s drive, and around two and a half hour’s drive from
Auckland. For the purposes of our research the Kawhia harbour site includes Aotea Harbour, which is
geographically and ancestrally connected. Kawhia is a place of deep significance for the people of Tainui, as
described in our opening tauparapara. It is the final landing point of the Tainui waka. The waka still rests
there today next to Maketa marae, between two stone pillars: Puna marks the stern of the waka and Hani
marks the prow. The people of the waka settled around the area of Kawhia before moving inland. Kawhia is

where the iwi Tainui began.

WHAKAOTIRANGI

Karero tuku iho o Tainui recalls that Whakaotirangi arrived on the Tainui waka. She was the senior wife

of Hoturoa, the captain of the waka, and is famed for bringing the kimara, taro and aute with her from
Hawaiki. But she held mana in her own right before she boarded the waka. As a daughter of a chief,
Memeha-o-te-rangi, she was born with mana. She had some input into the building of the waka and carried
the ‘mauri’ or taonga that carried the life-force of the waka with her on the journey. When the Tainui waka
became stuck at the isthmus of Otahuhu, it was Whakaotirangi’s karakia that released the waka.l2 This on

its own signifies mana and may even indicate that she was recognised as a tohunga.

Once they landed in Kawhia and life moved along, Whakaotirangi chose to leave her husband and move
closer to Aotea harbour. It was in between the hills of the harbours that she began to clear ground for her
mara kamara. Her experimentations and observations resulted in a successful crop that still grows today,
including a crop next door to the James Henare Research Centre whare at the University of Auckland, and
crops in other Waikato gardens. It is this mahi that has seen Whakaotirangi recognised by the Royal Society
of New Zealand as one of the first female scientists.”* This short history of Whakaotirangi shows her to be a
woman of high standing, with mana and autonomy of her own, not just as the senior wife of Hoturoa, as she
is often described.

KAITIAKITANGA IN KAWHIA

Self-identification with the land is crucial to Maori: tangata whenua means people of the land.™ The
relationship between people and whenua is clearly seen through pepeha. Pepeha is a form of identification:
it does not just tell people where Miori come from, but also who they connect to. For those in the know,
people can immediately begin to connect people to place, whanau and tipuna, with many being able to
recite their pepeha and whakapapa all the way back to those on the waka and beyond. Landscape (which
includes bodies of water) and whakapapa shape their identity.

Diane Gordon-Burns reiterates that the naming of place and parakau are important, because without
them our histories, our identities and our strengths as wahine are lost.”* Whakaotirangi was involved with
the building of the Tainui waka, she held the mauri taonga during their journey and provided the karakia
when the waka was stuck. This indicates matauranga of waka and tikanga o nga waka. Another wahine
tupuna o Tainui, Ruapatahanga, had her own karakia that helped her to catch eels, showing she held

matauranga of water, its movements and the life within it.

Many generations later, in a 1989 Television New Zealand (TVNZ) Waka Huia episode, we can hear the
voice of Aotea ruruhi Nora Pikia sharing matauranga Maori fishing traditions and other sea craft she learnt
about as a young girl living next to the harbour. Nanny Nora tells how she wanted to learn to fish for herself,
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so her mother took her out on a waka made by her nephews and taught her.® Again, this story illustrates
mana and autonomy, along with inter-generational passing of matauranga through matrilineal relationships.

The balance between tangata whenua and te taiao (the natural environment) was taught and promoted
through tapuna, including wahine tapuna. Sustaining the environment, Papataanuku and her waters
contributed to our wellbeing and, as Dr Pita Sharples explains, each iwi, hapt and whanau ‘have their own
kawa which guides them in the vital role of guardians of our natural resources, protectors of the flora and
fauna for the benefit of future generations’.” The kawa can be seen today by the actions of the hapu that
care for and protect Whakaotirangi’s mara, Hawaiki, in that they have sought legal protections through
Manata Taonga, the Ministry for Culture and Heritage.18

Whangarei

Following the whakapapa of tupuna wahine allows us to connect our harbour case sites — the Manukau/
Kawhia/Aotea Harbours to the Whangarei Harbour — through the Tainui ancestresses Reita and Reipae,
and their marriages into the North, which are remembered in one of the names for the Whangiarei Harbour:

Te Whanga o Reita.

The Whangirei Harbour, also known as Whangarei Te Rerenga Pardoa (Whiangarei where the whales
run) or Te Whangi o Reita (The Waiting Place of Reitu), is a large harbour on Northland’s east coast, after
which the adjacent city of Whingarei is named. Whiangarei Harbour has been heavily industrialised since
1848 when Portland Cement was established on Matakohe Island in the harbour. The island was leased
from local tribe Te Parawhau by Mathew Whitelaw and Robert Carruth.

Cowdell, 1901, The Ngapuhi Nursing Sisters of Mercy, Whangarei. Top Row, from
left, M. Kaire, Kohu Gertrude Waetford. Bottom Row, from left, A. Calkin, Ruiha
Kingi, C. Calkin. (Auckland War Memorial Museum, neg C42329)
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The women in this photograph are the result of unions such as those between Reita, Reipae and the
Northland chiefs Ueoneone and Tahuhupotiki. Ruiha Kingi is the tupuna wahine in the centre of this
photograph. She is the great-great-grandmother of one of the harbours team, Ngahuia Harrison, and the
focus of Ngahuia’s series of photographic and video works, based on archival research, called 7¢ Rua Mabara
o te Kdwanatanga.

Ruiha is pictured with the battalion that she formed at the time of the South African War, at the turn
of the twentieth century. They were called the Ngapuhi Nursing Sisters of Mercy. The two stipulations to
join the New Zealand Army at the time were that you had to be a man, and you had to be Pakeha. Ruiha
rejected these restrictions and formed her own battalion of women to fight where they could: on the home

front, fundraising and treating the sick.

RATIVE LeramimerT,
Sl

20 MAY 1907

= ey

07/2_3

Letter from Ruiha Kingi to James Carroll, 1907. (Archives New Zealand Te Rua
Mahara o te Kawanatanga, ACIH 16036 MA11907/236; R22401276)
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'The letter pictured here was written by Ruiha to the Native Minister, James Carroll, in 1907. Ruiha was
protesting the Northland Harbour Board’s theft of three parcels of land in the Whangarei Harbour. The
areas were tauranga waka (landing places for canoes). In her letters, Ruiha refers to them as having always

been kept in commons, as papatupu lands.”

'This language is particularly resonant in today’s context, with the ‘common marine areas’ described in
the Marine and Coastal Area (Takutai Moana) Act 2011. This Act replaced the controversial Foreshore
and Seabed Act of 2004, which ran with the idea that foreshore and seabed was ‘commons’ and, therefore,
Crown owned.? The replacement 2011 statute says marine areas are ‘common’ and, therefore, no-one owns

them.2

‘These pieces, as Ruiha stated, had not passed through the Native Land Courts because they were
papatupu land — commons — for all Maori in the area and those visiting to utilize. This illustrates the
complications of using words like ‘commons’ — whose commons and whose use-rights are we talking about?

Ultimately, the tauranga waka were taken by the Harbour Board. There were three pieces: Otariki,
Hihiaua and Pohe Island.

POHE ISLAND

Pohe Island was bought from the Northland Harbour Board by the Whangarei District Council (WDC) in
1967.The image below shows that the WDC had big plans for the future of Pohe Island, a public recreation
area. The plans also involved the reclamation of land that included Pohe Island.?? There was a lot of conflict
over these developments; the plans kept getting bigger and bigger, but the funding was not growing at the
same rate. In 1964, the council began using Pohe Island as a landfill.?

Ngahuia has been photographing the site, documenting the ways that the land holds events and is itself
an archive. This is explicit in many ways at this site, as it is the place to which the people of Whiangarei
brought their rubbish for over thirty years. The council began capping the landfill in the early 2000s, and, in
an uncanny loop back to their 1960s aspirations, are transforming the dump into a public recreation area.

Ngahuia uses lines from documents in the archives to title the photographic works. For instance, the title
of the work below, “The Safe Treatment of Leachate is Crucial to the Success of Any Landfill’, was taken from a
pamphlet distributed by the WDC reassuring the public that the necessary health precautions had been,
and were continuing to be, used to mitigate the leaching of toxins from the dump into the surrounding

environs.?

These strange hills and land formations on Pohe Island are the result of the council pushing piles of
rubbish together to then cap and create hills for walking or bicycle pump tracks. Pohe Island is an odd place,
a commons created out of our rubbish, collected on stolen lands. The landscape in these photographs are
not as they seem — or are not as they should be, perhaps — and certainly not what Ruiha Kingi had in mind

when she took it upon herself to advocate for this area at the turn of the century.

Ruiha’s fight for sovereign rights in lands and waters around the Whangarei Harbour continues today.
It continues at Pohe Island with Ngati Kahu o Torongare people, descendants of Wiremu Eru Pohe,
protesting to have their ancestor’s name memorialised at the new recreation park, the William Fraser
Memorial Park.2> At the other end of the harbour, the mouth, mana whenua Patuharakeke continue
to struggle with the heavy industry on their rohe-moana. Contending with the both the closure of the
Marsden Point Oil Refinery site, and the damage caused to shellfish beds during the refinery’s life.2* While
the refinery closes its doors, its neighbour Northport plans an extension. The port is looking to build two

new docks, including a large dry dock, as part of its ‘vision for growth’.%
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He Puke, He Para, 2021, C-Type Print. ([Photograph by Ngahuia Harrison)

The Safe Treatment of Leachate is Crucial to the Success of Any Landfill,
2021, C-Type Print. (Photograph by Ngahuia Harrison)
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Manukau

The Manukau Harbour, also known as Te Manukanuka o Hoturoa, is one of Aotearoa’s largest and most
tidal harbours, flowing in and out along Tamaki’s southwest coast. It is South Auckland’s harbour and,
along with the surrounding whenua, has been treated very badly by the colonial state. Several commentators
have called it ‘Auckland’s rubbish bir’, drawing attention to the disproportionate amount of pollution it has
received (and continues to receive) in comparison with the wealthier Waitemata.?

But the Manukau remains beautiful, breathing in and out of Tamaki Makaurau, and the Maori
communities who live alongside it continue to campaign for its restoration and for the restoration of their

rights to care for and manage their waters. In this they follow in the footsteps of their tapuna.

One of those tupuna who spent her life campaigning on behalf of the Manukau Harbour was Kahurangi
Nganeko Minhinnick. The reinvigoration of the term ‘kaitiaki’in the 1980s to advocate for environmental
protection seems to originate in the many submissions written by Minhinnick (later Dame Nganeko), in her
tireless campaigns to protect the Manukau Harbour and to reassert Ngati Te Ata’s authority in the area. She
used the word kaitiaki in many of her submissions in the 1980s, both the non-human use of kaitiaki: “Te

Rua Kaiwhare, our tribal taniwha, is guardian of the Manukau’, and the human use:

My name is Nganeko Minhinnick of Ngati Te Ata, Waikato-Tainui. I present this evidence on
behalf of all the traditional Tainui Marae hapu known as Te Puaha Ki Manuka, who are the tribal
custodians, the guardians, the ‘KAI TIAKT the TANGATA WHENUA' of the Manukau and
Waikato River.2?

‘Kaitiakitanga’ became a key term in the Manukau Harbour claim to the Waitangi Tribunal in the
mid-1980s and was translated in this context as ‘guardianship’. Robert Mahuta (later Sir Robert), as
spokesperson for Nga Marae Toopu, the confederation of Tainui marae, used the word ‘guardianship’in the

conclusion of his submission at Makaurau marae at Thumatao:

the key issues are those of control and guardianship, to conserve what is seen by Maaori people to
be traditional and continuing food resources and to allow to them the full and unimpaired right to

exercise the spiritual guardianship which is ancestrally obligatory.*

'The paired terms in the first line — control and guardianship — illustrate an important point. In all the Maori
references to kaitiakitanga there are these two sides to the coin — responsibility and authority. When it is

used in Pakeha contexts, however, the authority aspect of kaitiakitanga is often not acknowledged.

Sir Robert also suggested the establishment of a group of kaitiaki to ensure the protection of the harbour,
and here he made explicit reference to an existing Pakeha institution — the Guardians of the Manapouri and

Te Anau Lakes:

Tribunal members will remember the national hue and cry over Lake Manapouri which eventually
led to the establishment of the Guardians of Manapouri. The same process was repeated for Lake

Rotorua and has many precedents.?

'This demonstrates a deliberate strategy going on in an attempt at dialogue with Pakeha; the kupu ‘kaitiaki’
was drawn into relationship with an existing Pakeha institution: lake guardians. Pakeha responded to this;
the concept of a body of kaitiaki was enthusiastically picked up by Pakeha bureaucrats, but the proposed
body, Nga Kaitiaki o te Manuka, was never actually established. The archives show that Ngati Te Ata quickly
realised the government’s enthusiasm to implement a (variation of a) tried and true insitution in fulfilment

of their treaty obligations was eclipsing any discussion about ownership and control of the harbour. A
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Ministry for the Environment discussion paper on the Manukau Harbour, released in 1987, provides an
enlightening summary of how this unfolded:

In the context of environmental administration, ‘Guardians’ is a Pakeha Concept. The Waitangi
Tribunal hoped that this concept could be merged in the case of the Manukau with the centuries
old Maori principle of Kaitiaki... It is now clear that a merger of the Guardian concept with the
Kaitiaki principle may be inappropriate. There are major differences between the roles of Guardians
and Kaitiaki... Careful discussions will now be needed between the tangata whenua and the Crown
to ascertain whether the Kaitiaki wish to integrate their tradition with the Pakeha Guardian
concept.*

Nga Kaitiaki o te Manuka never happened, but the word kaitiaki took on a life of its own in the

bureaucratic world, getting swept into the larger campaign, to ‘make Maori concerns justiciable’.3 This
campaign was in response to the long struggles of people like Dame Nganeko, who had spent decades
appealing vainly to environmental legislation which had no mechanisms for taking cultural values into

account.

In 1991 the first version of the Resource Management Act was passed, and section 7 included
kaitiakitanga amongst a list of things that decisionmakers needed to ‘have particular regard to’. Kaitiakitanga
was, according to David Young, hastily defined at the last minute, after previous agreement that local Maori
should be left to define it for themselves. At the eleventh hour, however, the new Minister of Maori Affairs,
Winston Peters, got a definition from Manata Maori (the Ministry for Maori Affairs), and the following
wording went into the Act:®

The exercise of guardianship; and in relation to a resource, includes the ethic of stewardship based

on the nature of the resource itself.3

Morris Te Whiti Love, who was key in the discussions for resource management reform, claimed this
definition went into the bill without consultation. He described it as ‘a bit of a mouthful and perhaps a little
confusing’.*’ The definition also failed to identify a key characteristic of kaitiaki — that they are Maori. As a
result of that and other concerns, a replacement definition was introduced in 1997:

[T]he exercise of guardianship by the tangata whenua of an area in accordance with tikanga Maori

in relation to natural and physical resources; and includes the ethics of stewardship.®

While an improvement, the current definition still fails to mention the authority dimension of kaitiakitanga,
and in fact there were attempts to get the kupu ‘rangatiratanga’ into the Act, which were shot down by the

select committee.3?

At the time of writing, the Resource Management Act 1991 is shortly due for repeal and replacement by
the Natural and Built Environments Bill. We do not yet know what the definition of kaitiakitanga will look
like in the new legislation, but in the current exposure draft there is an exciting subclause at section 18(e)
‘to recognise and provide for the authority and responsibility of each iwi and hapu to protect and sustain
the health and well-being of [te taiao]’ (emphasis added).22 We wait to see whether the latest attempt to

recognise Maiori authority over their environments will survive into the legislation itself.

The SOUL of a Place

An important aspect of the harbours project is the interaction between kaitiakitanga and state-law,
particularly in relation to property/land law and environmental law. This came starkly to light during the

2019 occupation of Thumatao.
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Thumatao is an area of long-standing Maori settlement and cultivation on the southern shore of the
Manukau Harbour. The land was the home and economic base for several hapu. It occupies a strategic

position on the harbour and contains particularly high-quality fertile soils for food production.

Early contact between Maori and European settlers around the Manukau Harbour was generally positive.
The Waitangi Tribunal concluded that ‘this was the golden age of Maori agriculture and growth. Peace
and prosperity seemed assured.”? However, in 1863, as a precursor to the Crown invasion of the Waikato,
Maori were evicted from their villages around Thumatao because of their refusal to take an oath of allegiance
to Queen Victoria and, in effect, turn their backs on their kin and the Kingitanga. In 1865, the Crown
confiscated 445 hectares of land around Thumatao as punishment for this so-called rebellion. The Crown
then granted the land to a Piakehi family, the Wallaces, in 1866, who set about farming and quarrying the
land.

In its 1985 Manukau Report, the Waitangi Tribunal described the on-going effects of the raupatu —

observing the:

intense grief felt by the claimants which tended to pervade all aspects of the claim. For them it is as

though the confiscations and dealings occurred yesterday.*

The Crown now accepts that the raupatu was ‘unjust’and ‘wrongful’ (but not ‘unlawful’).*

In 2012, the Wallace family (and others) successfully challenged council decisions not to zone the land
for urban development. Mana whenua participated in support of the council. The Environment Court,
concerned with the owners’ rights to utilise the land, held that the better outcome was to allow urbanisation.
The court said:

Tolock the land up might indeed provide for Maori and heritage values. But it would not provide for
the needs and economic well-being of the owners. By allowing sensitive constrained development,
heritage and landscape characteristics can be protected while at the same time allowing the owners

to provide for their economic well-being.*

In 2014, the land was established as a ‘Special Housing Area’ (SHA) under legislation designed to facilitate
the development of the land for housing purposes.® Two years later, the land was sold to corporate giant

Fletcher Building and, utilising the land’s SHA status, the company obtained the required RIMA approvals
to develop the land. In granting the approvals, the Hearing Commissioners were significantly influenced by

the Environment Court’s earlier decision to allow urbanisation of the land.*

Heritage New Zealand Pouhere Taonga granted authorisations to Fletcher to modify or destroy
archaeological sites on the land in 2017. A group of young mana whenua sprang into action in response.
Save Our Unique Landscape (SOUL) began with a group of whanaunga, mainly wahine, deciding they
had to act to protect the land before development could go ahead. They appealled to the Environment
Court, arguing that ‘the area is an extensive wahi tipuna... taken by the Crown... when the existing
Maori population was forcibly evicted”.#8 The court upheld the decision to grant the authorisations. It
acknowledged that the ‘relationships of Maori with these lands... have been adversely aftected for a long

time’; but also referred to the court’s earlier urbanisation decision and the SHA decisions.*

Subsequently, in 2019, with their legal avenues seemingly exhausted, SOUL established a land
occupation to stop the Fletcher development — a direct challenge to Fletcher’s rights as ‘owner’. The ‘owner’
understanding of property law is pervasive. Its influence is enormous, but often goes unnoticed. Key

characteristics of this understanding are:®

* Absolute powers vested in a single identifiable owner, within clear property boundaries, including the
power to make decisions about the use of the land, and who can have access.
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* A decision to exclude others can be arbitrary and unreasonable but legally enforceable — including
with the force of the State
* The property boundary can be viewed as the ‘mutual frontier between autonomy [of the owner] and

vulnerability [of non-owners]’.>!

'The central focus is on the relationship between the owner and the land — and not on people who are

vulnerable to effects of the owner’s authority over it.

Ownership rights are created at particular moments of time and fixed for eternity, despite societal or
environmental change. Joseph Singer observes that they:

are fixed at magic moments — the moments of acquisition and transfer —and that subsequent events
have no effect on the scope of those property rights. This image is antihistorical in the sense that it
presumes that the context in which property rights are exercised over time is a matter of no interest.
This presumes that the exercise of property rights by owners generally will be self-regarding, having

little or no effect on the legitimate property or personal interests of others.*2

The owner model is the predominant understanding of property law in Aotearoa.* Alternative
understandings acknowledge the legitimate interests of owners and non-owners to further various human
and social values, potentially including non-market values.** It is particularly resilient to change, with

its focus on, and protection of, the righss of individual owners; and its strong alignment with economic
liberalism. It is why SOUL was left only with a political remedy.

As illustrated at Thumatao, property law, with its emphasis on ‘rights’, does not allow for the morality of
an owner’s ‘ownership’ to be questioned — even if it is questionable. If ownership is obtained in accordance
with the rules of the property law system, as was the case for Fletcher, then the fact that the land entered
the property system by way of an injustice is not /ega/ly relevant. Moreover, in a perverse way, people who
challenge the morality of a particular property arrangement are characterised as being the immoral, or
dishonest, ones. This is often seen in the way protestors such as SOUL are portrayed.=

Property law, therefore, entrenches past injustices — rather than facilitates their remediation. Jeremy

Waldron refers to this ‘resilience’, which:

muddies the water; it makes the injustice that much more difficult to clear up; it lays a kind of curse
on a land so that even good-hearted members of later generations may be genuinely at a loss as to
how to make things better.*

There is limited scope to recognise the rights of non-owners. The tikanga-based relationships of the mana
whenua with Thumatao, including those reflected in the concept of kaitiakitanga, did not diminish as a
result of the land entering the property law system in 1866 and having (‘legal’) ‘owners’. But property

law does not recognise them as /ega/ rights. The RMA recognises tikanga based relationships, including
kaitiakitanga.’” They are, however, just one of many considerations when making RMA decisions, including
the property rights of owners (as illustrated in the Environment Court decisions discussed above).*® They do
not constitute ‘property rights’ — they are ‘interests’ that have legal effect, but only through the operation of

the RMA.

As currently proposed in the exposure draft mentioned above, the Natural and Built Environments Act

will include several ‘outcomes’ to be achieved, including that:

the relationship of iwi and hapu, and their tikanga and traditions, with their ancestral lands, water,

sites, wahi tapu, and other taonga is restored and protected.*
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The reference to ‘restoring’ relationships is an interesting one — especially in the context of the seemingly
untouchable rights of the people who ‘own’ the land at issue. The property and environmental law processes
outlined here led to SOUL having no legal route to pursue their rights, only a political route such as the
occupation at Thumatao. Property law in Aotearoa operates to ‘lock in’ a relationship between an ‘owner’
and the land at a specific point in time, striking out with a thick legal pen rights that existed for hundreds
of years before that moment. The strength and rigidity of property law in this country presents ongoing
challenges for kaitiakitanga and the restoration and recognition of tikanga-based relationships more
generally.

Conclusion

The title of this article, “Te Ora a Ururoa’, refers to the whakatauki Kaua e mate wheke, me mate ururoa — a
challenge to go down fighting, like the ururoa (shark), rather than give in lightly like the wheke (octopus).
'The kaitiaki that have peopled these pages lived their lives, and many continue to live their lives, fighting
like the ururoa against the forces of colonialism that seek to separate them from the lands and waters that
make them who they are. Wihine Maori have been particularly strong leaders in the fight to control and
protect their places of significance, from nga wi o mua to today. We hope that our research for this project,
by bringing their korero to a larger audience, will help them to win their battles for a better Aotearoa, one
where their kaitiakitanga, and rangatiratanga, can be freely exercised for the good of all the living things on

these islands.

Kuputaka (Glossary)

The definitions below are from Te Aka online dictionary of te reo Maori, unless marked otherwise.2®
Definitions are often truncated to provide the meaning/s most relevant to the word’s use in the text of our
article. Some words requiring more detailed explanation are derived from other sources and are endnoted to

those sources.

A —“(particle) of, belonging to — used when the possessor has, or had, control of the relationship or is
dominant, active or superior to what is possessed.’

Atua - ‘(noun) ancestor with continuing influence, god, demon, supernatural being, deity...

Hapi — ‘(noun) kinship group, clan, tribe, subtribe — section of a large kinship group and the primary
political unit in traditional Maori society. It consisted of a number of whinau sharing descent from a
common ancestor...

Iwi — ‘(noun) extended kinship group, tribe, nation, people, nationality, race — often refers to a large group of
people descended from a common ancestor and associated with a distinct territory.’

Kahurangi — ‘(noun) illustrious person, famous person, person of high rank, chieftain, lady of high rank.’
Also ‘(personal noun) Dame (title).’

Karakia — ‘(noun) incantation, ritual chant, chant, intoned incantation, charm, spell — a set form of words to
state or make effective a ritual activity.’

Kaumitua — ‘(noun) elder, elderly man ... a person of status within the whanau.

Kawa — ‘(noun) marae protocol — customs of the marae and wharenui [meeting house], particularly those
related to formal activities such as pahiri, speeches and mibimihi.’

Kawanatanga — ‘(loan) (noun) government...’

Korero — ‘(noun) speech, narrative, story ... discussion, conversation...

Korero tuku iho — ‘(noun) history, stories of the past, traditions, oral tradition.’

Kuia — ‘(noun) elderly woman ... female elder.’

Kamara — ‘(noun) sweet potato...’

Kupu - ‘(noun) word ... statement....”
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Mahi - ‘(verb) to work, do...’; also ‘(noun) work ... practice ... activity’

Mana — ‘Mana has to do with the place of the individual in the social group. Some individuals are regarded
as having a high level of mana and others have varying levels. The word as defined by Williams
(1957:172) has a range of meanings: ‘authority, control’, ‘influence, prestige, power’, ‘psychic force’,
‘effectual, binding, authoritative’. / People with mana tend to be persons in leadership roles in the
community. They are well placed in terms of whakapapa and come from chiefly lines or from important
families. People of mana draw their prestige and power from their ancestors (mana tipuna). This power is
socially founded upon the kinship group, the parents, the whanau, hapt and iwi. There is also a personal
increment based on the proven works, skills and/or contributions to the group made over time by an
individual that provide human authority (mana tangata). The element of psychic power relates also to
whakapapa and connections with the Gods of the Miori world (mana Atua).”

Mana whenua — ‘the power associated with the possession of lands; it is also the power associated with the
ability of the land to produce the bounties of nature.”

Marae — ‘(noun) courtyard — the open area in front of the wharenui [meeting house], where formal greetings
and discussions take place. Often also used [as in article text] to include the complex of buildings around
the marae.’

Matauranga Miori — ‘(noun) Miori knowledge - the body of knowledge originating from Maori ancestors,
including the Maori world view and perspectives, Maori creativity and cultural practices.’

Mauri — ‘(noun) life principle, life force, vital essence, special nature, a material symbol of a life principle,
source of emotions — the essential quality and vitality of a being or entity.’

Mara — ‘(noun) garden, cultivation.’

Nga — ‘(determiner) the — plural of .’

Ngia wa o mua — ‘(noun) olden days, former times, formerly.’

O —(particle) of, belongs to, from, attached to — used when the possessor has, or had, no control of the
relationship or is subordinant, passive or inferior to what is possessed.’

Ora — ‘(noun) life, health, vitality’, and ‘(modifier) healthy, fit, well, alive — in a state of wellbeing or just
being alive.’

Pakeha — ‘(noun) New Zealander of European descent...”

Pepeha — ‘(noun) tribal saying, tribal motto, proverb (especially about a tribe)...’

Purakau — “Traditional story or storytelling’... “The [storytelling] experience can be profound, exercising
thinking and emotional transformation.’®

Rangatahi — (noun) younger generation, youth.’

Rangatiratanga ‘(noun) ...chieftainship, right to exercise authority, chiefly autonomy, chiefly authority,
ownership...”

Raupatu — ‘(noun) confiscation.’

Raruhi - ‘(noun) elderly woman.’

Taiao — ‘(noun) natural world, environment, nature...’

Tamaki/Tamaki Makaurau — the original name of Auckland.

Tamariki — ‘(noun) children...’

Tangata whenua — ‘(noun) local people ... indigenous people — people born of the whenua [land]...

Taniwha — ‘(noun) water spirit, powerful water creature... zaniwha take many forms from logs to reptiles and
whales and often live in lakes, rivers or the sea. They are often regarded as guardians by the people who
live in their territory, but may also have a malign influence on human beings.’

Taonga — ‘(noun) treasure, anything prized - applied to anything considered to be of value including socially
or culturally valuable objects, resources, phenomenon, ideas and techniques.’

Tauihu — ‘(noun) bow, prow, figurehead (of a canoe).’

Tauparapara — ‘(noun) incantation to begin a speech.’
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Taurapa — ‘(noun) stern-post (of a canoe).’

Te — ‘(determiner) the (singular) — used when referring to a particular individual or thing” Also ‘when
referring or a whole class of things or people designated by the noun that follows.’

Te Rua Mahara o te Kawanatanga — The reo Maori name for Archives New Zealand.

Tikanga — (Moko Mead, 2016, [p19]) — ‘the ethical and common law issues that underpin the behaviour of
members of whianau, hapi and iwi as they go about their lives and especially when they engage in the
cultural, social, ritual and economic ceremonies of their society.’

Tohunga — ‘(noun) skilled person, chosen expert, priest, healer — a person chosen by the agent of an afua and
the tribe as a leader in a particular field because of signs indicating talent for a particular vocation.’

Tupuna — (noun) ancestor...” The plural is tapuna. A tupuna wahine is a female ancestor.

Ururoa — ‘(noun) white shark, white pointer.’

Wahi tapu — ‘(noun) sacred place, sacred site - a place subject to long-term ritual restrictions on access or
use, e.g. a burial ground, a battle site or a place where tapu objects were placed.”

Wahi tapuna — ancestral place/s.

Wahine — ‘(noun) woman...” and ‘(modifier) female...’

Wiaka - ‘(noun) canoe...”

Whainau - ‘(noun) extended family, family group...’

Whanaunga — ‘(noun) relative, relation, kin, blood relation.’

Whanaungatanga — ‘(noun) relationship, kinship, sense of family connection - a relationship through shared
experiences and working together which provides people with a sense of belonging. It develops as a
result of kinship rights and obligations, which also serve to strengthen each member of the kin group. It
also extends to others to whom one develops a close familial, friendship or reciprocal relationship.’
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