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The settlement of the grievances of an indigenous people arising
from colonisation is not an easy task. Yet to ignore valid grievances
is not only unjust but leaves unreconciled the relationship between
the descendants of the settlers and the tangata whenua. Race

relations in such a climate will always be fragile.1
Rt Hon Sir Douglas Graham
Minister in Charge of Treaty of Waitangi Negotiations
October 1999

delivered an apology on behalf of the Crown to the hapu grouping Te Uri

o0 Hau at a gathering of several hundred people at Otamatea Marae, near
Maungaturoto in Northland. The terms of the apology, which had been agreed by
the Crown and Te Uri o Hau in their Treaty settlement, included
acknowledgement that Crown actions since 1840 had had a pervasive and
enduring effect on Te Uri o Hau and had resulted in them losing control over the
majority of their ancestral lands. The media reported that Clark and other
politicians were ‘wooed by marae members into an impromptu dance along the
aisle of the marae as the joy and happiness from the hapu at the apology
exploded’. Clark told the media that ‘the sense of closure that a settlement brings
is important to both the Crown and claimants, and delivering the Crown’s apology
in person marks its significance’. 2 Te Uri o Hau kaumatua Jim Connelly described
the apology as ‘the key to our claims. It acknowledges the wrongs committed
against our tupuna, who battled for many years for recognition of the wrongs
against our people’.? The occasion was further marked by the Crown presenting
Te Uri o Hau with totara plaques engraved with the apology in English and Maori
and Te Uri o Hau gifting the Crown a greenstone representing a nearby
cemetery, which is possibly the first place that Maori and Pakeha were laid to rest
side by side.*

O n 25 July 2004 the Prime Minister of New Zealand, Helen Clark, formally
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In the late twentieth and early twenty-first centuries apologies became
increasingly common on the world stage both as a means of resolving current
conflict, but also as part of various movements for reparation or restitution for
historical injustices.® Internationally, discussion over whether apologies should be
offered and whether some form of reparation is due for historical grievances has
spanned war crimes, holocaust restitution, slavery, the treatment of indigenous
people in a number of countries including Canada, Australia and the United
States, the use of ‘comfort women’ in various conflicts, apartheid in South Africa
and the imposition of poll taxes on Chinese immigrants in a number of countries,
amongst others.® These attempts to redress the injustices of the past have drawn
academic attention as the mix of legal, political and historical imperatives raise
questions about the legitimacy of making judgements on historical events. Since
the mid 1990s New Zealand governments have been working through a process
of redressing historical grievances of the indigenous Maori population. This article
explores the development and role of Crown apologies in the New Zealand
historical Treaty of Waitangi settlements process.

TREATY OF WAITANGI AND BACKGROUND TO GRIEVANCES

The framework for negotiating and settling the historical grievances of Maori in
New Zealand arises from what is often described as the nation’s ‘founding
document’, the Treaty of Waitangi signed by representatives of the British Crown
and of M3ori in 1840.” The Treaty was a forward-looking document, drawn up in
an attempt to establish a peaceful and mutually beneficial relationship between
Maori and the British Crown at a time of new and changing circumstances.

The Mé&ori and English texts of the Treaty are not exact translations of each
other, but the key features are that ‘kawanatanga’ (Maori text) which is translated
as governance, or ‘sovereignty’ (English text) was conveyed to the British Crown.
Mé&ori retained ‘rangatiratanga’ (or chieftainship) over their resources and taonga
(treasures) for as long as they desired, but gave the Crown the right of pre-
emption (the sole right to purchase land from them); and that Maori were
guaranteed all the rights and privileges of British subjects.8

The Treaty reflected the Crown’s intention to deal with Maori fairly and
honourably, including in land transactions. Those good intentions soon suffered
under the practical difficulties of administering a new colony, the demands of
settler groups and the complex interaction between two cultures and between the
Crown and Maori.° Over time Crown actions caused grievance to particular iwi
and hapu. These included the unfair purchase of land, the failure to reserve lands
or to provide promised protections for land, the unjust waging of war, the
detention and execution of Maori without trial in times of war, the confiscation of
land, the introduction of land laws which changed the Maori land tenure system,
the taking of sites or resources of cultural and spiritual significance.

Many hapu and iwi protested and sought redress for these grievances from
generation to generation, generally through petitions and direct representations to
government. Occasionally they used Iitigation.10 For instance, Ngai Tahu, a South
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Island iwi, date their first claim against the Crown to a breach of contract issue in
1849. They took their first court case against the Crown in 1868 and there were
numerous inquiries into their claims in the nineteenth and twentieth centuries."
Iwi from the Waikato, Taranaki and the Bay of Plenty whose land was confiscated
in the 1860s petitioned and made representations to Parliament. Te Roroa, of the
northern Kaipara, protested about the Crown’s failure to fully provide reserves
after its purchase of their land in the 1870s for over a century.

In some cases the Crown made attempts to resolve some of the historical
grievances; sometimes successfully but often not. At times it responded by
setting up special commissions of inquiry, such as the Sim Commission in the
1920s and the Surplus Land Commission in the 1940s. The terms of reference for
such inquiries were often limited and the resulting settlements were later seen to
be unfair because they were not usually negotiated with, or ratified by, those who
held the grievance. 12

By the early 1970s a new movement of predominantly urban and well-
educated Maori activists began challenging the failure of successive governments
to honour the terms of the Treaty and protesting the on-going loss of Maori land.
There were strong calls for the return of land and other resources. Their
sustained and sometimes confrontational protests introduced many Pakeha New
Zealanders, who had been taught that the country had a history of enviable race
relations, to the Maori perspective that there were serious grievances to be
addressed. In 1975, in the Government set up the Waitangi Tribunal as a
permanent commission of inquiry charged with making recommendations on
claims brought by Maori relating to contemporary actions or omissions of the
Crown that caused prejudice to M3ori.™ Many of the early claims also had
historical elements and in 1985 the Tribunal’s jurisdiction was extended to claims
relating to Crown actions or omissions from 1840." The Tribunal was to
determine the validity of claims and make non-binding recommendations to the
Crown on redress for valid claims. The Tribunal has issued over 90 reports on
contemporary and historical claims and is currently in hearing or pre-hearing
judicial conferencing for historical claims in three districts.™

Political and social interest in the Treaty and Mé&ori grievances grew in the
1980s. A combination of protest, litigation and negotiation saw successive
governments accept the need to resolve historical M&ori grievances and improve
statutory protection of Maori land.'® In 1990 the National Government was elected
on a manifesto which included a pledge to settle the major Treaty claims.'” The
rationale for this policy was both pragmatic and idealistic: the desire of most New
Zealanders to enjoy positive race relation was unlikely to happen if the
grievances of the past still blighted the relationship between the Crown and
M3ori."* Sir Douglas Graham, the Minister in Charge of Treaty of Waitangi
Negotiations, later argued that ‘[tjhe simple fact is that we have to deal with these
grievances. Can any country allow sixteen per cent of its population to continue to
feel deeply aggrieved about serious injustices? Can we allow its indigenous
population to lose all that it holds precious, fail to provide a forum for the
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grievances to be aired for over 150 years, and then say that Maori are out of time
to bring a claim according to the rules of court? This is hardly in keeping with the
‘honour of the Crown’.”"®

The Government formally started negotiations with the Ngai Tahu and
Waikato-Tainui tribes in late 1991 and was considering how to resolve Maori
grievances.?’ It concluded that the ad hoc attempts of previous governments to
settle Maori claims had been unsuccessful ‘because there was little
understanding of the totality of the issues’ and resolved to try to approach Treaty
claims in a ‘rational, cohesive and constructive way’. This culminated in the
release of detailed Crown proposals for the settlement of Treaty claims for public
consultation in 1994, which outlined some key principles to guide future
settlements including that to be durable they would they would have to be fair,
sustainable and remove the sense of grievance felt by Maori.?'

In New Zealand the Crown accepted a responsibility to provide redress to try
to address the grievances of Maori around land loss and the impact of
colonisation, before it explicitly considered whether a formal apology to Maori
should form part of that redress. According to Sir Douglas Graham it was the
negotiations between Waikato-Tainui and the Crown which taught the
Government that reconciliation required something more intangible than
monetary or physical redress. He recounted that it was suggested in those
negotiations that the Crown should ‘formally acknowledge the wrong done and
tender a full apology’ as only then would it be possible to put the events of the
past in ‘their proper place — not forgotten but accepted'.22 The Crown therefore
proposed to explicitly acknowledge historical injustices in future settlements.

Maori were intensely critical of the Crown settlement proposals and
universally rejected them at eleven regional consultation hui (meetings) Ministers
attended.? They were angry that the Crown had developed proposals without
consulting with them first, that it proposed to cap the total financial redress for the
settlement of all claims within a $1 billion ‘fiscal envelope’ and that it wanted to
restrict the use of the conservation estate and natural resources as settlement
redress. Amidst those issues the Crown’s proposal to explicitly acknowledge its
historical injustices drew little comment at the consultation hui.?*

The concept of the Crown offering Maori an apology was the subject of some
of the general public debate around Treaty settlements in the 1990s. Some New
Zealanders questioned, and some still do, why the Crown was apologising. Many
were unfamiliar with the historical basis for the claims but there were also
concerns over whether the current generation was meant to feel guilt for actions
of the Crown that they had had no part in and questions about whether focussing
on the grievance of the past was either necessary or desirable. There are no
published figures to indicate how widespread such views were, but the public
consultation process drew submissions that M&ori had benefited from years of
European ‘civilisation’ and did not deserve compensation, that the respondents
felt they were being subjected to ‘guilt by inheritance’ and that the present
generation did not bear responsibility for the sins of past generations.25 These
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submissions generally asserted that the settlement proposals were based on an
erroneous notion that previous generations of non-Maori New Zealanders had
behaved badly when their actions were appropriate in the context of the time and
should be assessed according to that time.?® To make current and future
generations accountable for these alleged wrongdoings would be compounding
any injustice.

To some extent the issue for M&ori was whether the injustices of the past
could be resolved. As the Minister in Charge of Treaty Negotiations noted, there
were challenges for both the Crown and M&ori in moving towards settling Treaty
grievances but possibly one of the key issue for Maori leaders was that ‘[t]he
grievances had been handed down from generation to generation and had
become the heritage from those who had gone before. M&ori not only knew the
grievance, not only felt it deeply, but also lived it... to lift the burden and remove
the grievance left a vacuum that was frightening. Was not it easier to leave the
decision to the next generation to worry about? At least that generation would not
be able to complain that they had been sold down the river. And for that matter,
would any settlement effected with the Crown be acceptable to those ancestors
who had suffered under colonial rule? Or was it to be the ultimate fate of every
generation to share the grievance with those who had preceded them?'%’

SETTLEMENT PROCESS

Despite the general rejection of the Crown’s settlement proposals many tribal
leaders acknowledged and welcomed the Crown’s resolve to attempt to settle the
claims and sought to continue discussions with the Government. The Crown
proposals were modified as a result of the consultation process with Maori and
others, and have subsequently provided the broad framework for settlement
negotiations.28

In addition to a pan-tribal fisheries settlement and settlements reached with
Ngéati Whakaue, Ngéti Rangiteaorere and the resolution of claims over Hauai
lands prior to 1995, the Crown has since concluded settlements with Ngati
Whakaue, Ngéati Rangiteaorere, Waikato-Tainui, Ngai Tahu, Ngéati Turangitukua,
Pouakani, Te Uri o Hau, Ngéati Ruanui, Ngati Tama, Ngati Awa and ancillary
claimants, Ngati Tuwharetoa (Bay of Plenty), Ngaa Rauru Kiitahi, Te Arawa (over
their lakes claims), Ngati Mutunga (Taranaki) and Te Roroa. In addition it has
negotiated smaller settlements over Waimakuku, Rotoma and Te Maunga
lands.? The Crown is currently in negotiations or pre-negotiation discussions with
over twenty other claimant groups. The current government has a target of
completing all Treaty settlements by 2020.

A key element of the settlement process that has developed over the last
decade is that claimant representatives have to seek a mandate from their people
to negotiate the resolution of their historical claims on their behalf. They then
enter into formal negotiations with the Crown and both parties work to develop a
settlement package. All major decisions on the Crown’s side of the negotiations
are made by Cabinet or by relevant Ministers acting under authority delegated by
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Cabinet, but the Office of Treaty Settlements (OTS) is the Crown agency with
lead responsibility for negotiations.30 The negotiations are confidential between
the parties but once the Crown and the iwi negotiators have agreed in principle
on a settlement package it is made public. Because of the overlapping nature of
the land interests and historical claims of Maori iwi and hapu the Crown will also
consult with other parties who may have interests in the settlement area. The
agreement is developed into a Deed of Settlement, which usually runs to well
over 100 pages. The negotiators then take the Deed back to their people so that
all adult members of the claimant group can vote on whether to accept or reject
the Crown’s settlement offer. The Crown and the claimant group will explicitly
record in the Deed that it settles all of the historical claims of the group. If the
agreement is ratified by the people and the Deed is signed, legislation will be
passed to give effect to the Deed, including ousting the jurisdiction of the
Waitangi Tribunal and the Courts to inquire into the historical claims.

Settlements generally include commercial redress, cultural redress and
apology redress. Commercial and cultural redress are intended to address
specific effects of, or issues that have arisen out of, historical grievances. The
Crown recognises through commercial redress for instance, that generations of
Méaori have suffered financial and other losses as a result of Crown breaches of
the Treaty. The Crown does not aim to fully compensate claimants financially for
their losses. Rather, settlements take into account the fiscal and economic
constraints of the country while aiming to be sufficient to redress the claimant
group’s sense of grievance. The nature and amount of financial and commercial
redress the Crown offers in each settlement package largely depends on the
severity of the Crown’s breaches of the Treaty, the amount of land lost and the
size of the current group that holds the grievance. To date settlements have
included financial redress totalling $720 milllion, which is usually taken in a mix of
cash and Crown assets such as property.*’

Cultural redress is provided to recognise the claimant group’s spiritual,
cultural, historical or traditional associations with the natural environment. It aims
to address historical grievances about the loss of ownership or guardianship of
sites of spiritual and cultural significance, loss of access to traditional foods or
resources and the exclusion of the claimant group from decision-making
regarding important sites or resources. To date, negotiations on cultural redress
have dealt with wahi tapu (sacred places) and other sites of significance,
including mountains; rivers and lakes; wetlands, lagoons, indigenous forests and
tussock lands; customary freshwater and marine fisheries; geothermal and
mineral resources; plant and animal species; moveable taonga (artefacts) and
traditional place names. Claimant groups have negotiated cultural redress
packages which include the return of land, greater participation in the
management of culturally important areas or resources, statutory
acknowledgements of their historical, spiritual and traditional associations with an
area (aimed at enhancing the group’s ability to participate in certain consent
processes). Groups have also negotiated protocols with Ministers of the Crown
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setting out how particular government agencies intend to interact with a claimant
group on a continuing basis and the restoration of traditional place names.*

Apology Redress

Almost all settlements to date have included some form of Crown apology. The
form of the Apology redress has developed over time but generally includes some
form of historical account in which the Crown and the claimant group aim to agree
text which outlines the history of their interaction, focussing on historical events
that have caused grievance. The historical account is followed by a statement of
the Crown’s acknowledgments of its Treaty breaches and an apology from the
Crown to the claimant group. The three parts of the Apology redress interact. The
purpose of the historical account is to provide context and explanation for the
Crown’s acknowledgements of Treaty breach, which in turn forms the basis of the
Crown’s apology. The Crown’s acknowledgments and apology will eventually be
recorded in the settlement legislation passed by Parliament, while the historical
account (or an abridged form of it) may be included in the legislation as a
preamble. The historical account and acknowledgements can, therefore, be
extensively negotiated. As Layne Harvey, a member of the Ngati Awa legal team
during their negotiation process, has commented the ‘claimants do not want the
Crown’s view of every claim detail to prevail in the deed and legislation and
negotiations over even the smallest word can become terse and hard fought.

For the Crown the apology is considered an essential part of the settlement
process because it is only through taking explicit responsibility for its past actions,
which have breached the Treaty of Waitangi that the Crown can begin to restore
its honour. The apology also serves a secondary, but important, function of
explaining to the public why the settlement is due. This is necessary both for
maintaining public confidence that the settlement process is addressing legitimate
historical grievances and for increasing public understanding of the particular
historical actions of the Crown which have impacted on the claimant group.

The Crown has to carefully consider whether it agrees with claimant
arguments that particular Crown actions, or its failure to act, were wrong or unjust
in Treaty terms. An insincere apology would lack good faith and would not
contribute to a lasting reconciliation. As part of that process, the Crown will
consider the implications of any apology it makes. While the claimant group
releases the Crown from any further obligations, liabilities or duties in respect of
their historical claims in a settlement, the apology may create precedents for
other claims.>* Because the Crown is committed to resolving historical Treaty
grievances the establishment of precedents sets up a framework to assist in the
resolution of similar grievances for other claimant groups in future negotiations,
but the Crown needs to assess in what situations such precedents might apply.
An apology can also be considered to set standards for the future behaviour of
the Crown. Sir Douglas Graham noted of the Crown’s decision to apologise to
Waikato-Tainui that ‘there needed to be an understanding that in the future the

133
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relationship between Waikato and the Crown would be as envisaged by the
Treaty — one of cooperation and good faith.”®

An apology from the Crown can be powerful redress for claimant groups. For
the first claimant groups to settle, the Crown’s apology had high symbolism. Te
Rinanga o Ngéi Tahu placed importance on the Crown’s apology confirming the
validity of the Ngai Tahu claims, which had been borne by seven generations.
They considered it part of a healing process, which would ‘go a long way with our
elders to atone for the past. It does not mean we forget the past, but it gives the
Crown the opportunity to make amends, and for Ngai Tahu and the Crown to
move on with the healing process. It is also something that could only have been
obtained through a negotiated settlement. No legal process could bring about
such opportunity for reconciliation. To some Ngai Tahu this is the most important
part of the settlement.’*®

These sentiments have been echoed by Robert Joseph, who has written that
the importance of the Crown’s apology to Waikato-Tainui could not be overstated
because it overcame the political and legal denial that had existed about their
grievances. It was seen as an opportunity for both parties to move on with the
healing process in a new relationship.37 Pat Heremaia, chief negotiator for the
Ngéati Ruanui claims has also remarked that ‘without the apology, the settlement
would have been incomplete.”*®

Apology theorist Aaron Lazare has argued that some of the most successful
apologies are the result of complex negotiations over a number of variables
between the aggrieved and the offender.*® It is only through these negotiations
that the offender can fully understand both the meaning of the grievance but also
what is needed from the apology process. In Treaty settlements the apology
negotiations give the claimant group and the Crown the opportunity to talk
together about both the grievances and claimant group’s expectations of the
apology (this may include the form of the apology, what it will address, how it
should be delivered and when). It is only when the two Treaty partners talking
directly to each other and discuss their perceptions and interpretations of the
history that has caused grievance that the groundwork for reconciliation can be
laid. Such negotiations enable the Crown to apologise to the claimant group in a
way that is meaningful to them.

While the Crown’s willingness to listen to and discuss the grievances and
ultimately apologise, is usually welcomed it can also be a challenging process for
both parties. The offering of an apology is a clear statement that the Crown, in
providing redress for past grievances, is seeking not just a legal settlement of the
claims but also the more morally charged notion of some form of reconciliation
between the parties. Claimant groups enter the settlement process because they
want to settle the grievances of the past but may have some ambivalence
through the process about the notion of reconciliation. They may question the
sincerity of the Crown’s intentions and whether the settlement negotiations and
their outcome will be sufficient to address the sense of grievance and enable the
beginning of a new relationship. This can be particularly evident at the start of
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negotiations when the past relationship between the parties may mean that trust
levels are not high or where the Crown has not agreed with all of the Treaty
breach allegations made by the claimant group.

In the majority of the settlements negotiated to date the claimants and the
Crown have been through Waitangi Tribunal hearings on the claims before
starting negotiations. Those hearings are an opportunity for claimants to fully
press their claims against the Crown in a public forum as part of the process of
telling their story to both the public and the Crown. Hearings are generally
conducted in ‘districts’ and run along judicial processes of statements of claims
and response by claimants and the Crown respectively. Once the ‘issues’ are
established, the hearings focus on submissions by legal counsel and evidence
from traditional and professional witnesses. The hearings therefore provide an
opportunity for the Crown to test the claims advanced by claimants through cross-
examination of those presenting historical evidence and through legal argument.
The Crown has acknowledged Treaty breaches in some Tribunal hearing
processes where the evidence, Treaty analysis and the claimant group who
suffered prejudice as a result of Crown actions are all well established.

Before entering negotiations the Crown has to accept that its actions in
relation to the claimant group have been in breach of the Treaty of Waitangi. If a
Tribunal report is available when a claimant group seeks settlement negotiations
the Crown will consider the Tribunal’s findings and its supporting analysis. This
may result in some shifting of the views the Crown expressed in its closing
submissions to the Tribunal but the Crown may not agree with all of the findings
of the Tribunal or their analysis. This may arise because the Crown has not
presented evidence to the Tribunal on an issue, or does not agree with its
analysis of the history or its Treaty responsibilities. In some cases claimant
groups have also not agreed with all of the findings of the Tribunal. Even so, the
prospect that the Crown may not agree with everything in their Tribunal report
can be challenging for claimant groups.40 If claimant groups have forgone the
Tribunal process or sought negotiation before a Tribunal report is available, the
Crown will assess the available historical evidence for Treaty breach and agree to
enter negotiations if it considers there is a well-founded grievance.*' In some
recent cases groups who have forgone the Waitangi Tribunal process have also
sought the opportunity to present their history and grievances directly to relevant
Ministers of the Crown at hui. In either case, the Crown may not agree with every
allegation of Treaty breach that the claimant group has made, but the
negotiations present an opportunity for the parties to discuss those issues, listen
to each others perspectives and try to find some resolution.

Every apology negotiation is unique. They tend to be shaped by the
grievances of the claimant group, the research base for their claims, the extent to
which there is agreement between the Crown and the claimant group’s views of
the ways in which the Crown breached the Treaty and the importance the
claimant group places on the apology redress. The timing of the apology
negotiations within the wider settlement negotiations varies. The apology is often
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negotiated concurrently with other parts of the settlement package but some
claimant groups want to focus on the commercial and cultural elements of their
settlement and are content to leave the apology negotiations until those parts of
the settlement package have been substantially agreed. Others have chosen not
to negotiate other parts of their redress package until the apology redress is
significantly completed.

In most cases the parties establish an apology working group. The Crown is
usually represented by officials with historical, policy and legal skills. Drafting is
regularly reviewed by others who have general expertise in the issues involved.
Claimant group negotiation teams vary, but are led by the mandated claimant
negotiators. They may also draw on the expertise of kaumatua (elders), legal
advisors, particular claimants and those who were involved in the research for the
claim, including professional historians. The negotiators may also have drafting
reviewed by appropriate people from within the claimant group from time to time.
Negotiations are usually face to face, either in the claimant group’s rohe (tribal
area) or in Wellington, and can take many months of intensive meetings.

HISTORICAL ACCOUNT

Negotiations often begin with the parties discussing the drafting of the historical
account, because the process of discussing the history and agreeing the text of
the historical account will inform the eventual discussion of Treaty breaches and
the Crown’s apology. On the Crown’s side the expectations for the historical
account are that while both parties may wish to present alternative evidence or
interpretations on particular aspects of the claim during the negotiations the
objective will be to gain agreement on an account to be placed in the Deed of
Settlement. The Crown considers it important that the historical account should
reflect the available historical evidence so that it can withstand external scrutiny.
The Crown also generally advocates for the language used in the historical
account to be reasonably neutral and non-emotive and for any judgement of the
events outlined in the account to be reserved for the section detailing the Crown’s
acknowledgements of Treaty breach, as this allows the reader to formulate their
own assessment of the historical events and may facilitate public trust in the
document.

Claimant expectations differ, but are generally that the historical account will
reflect their grievances. The detailed negotiations will usually start with both
parties agreeing on the issues that will be considered for inclusion in the historical
account, whether the account will be broad and high level or more detailed and
some assessment of there is sufficient research to inform the discussions. If a
Tribunal report is available it will form the basis of the negotiations. There is also
a great reliance on research produced for the Tribunal process and other
research claimants or the Crown may hold, as well as a ranged of secondary
literature and primary sources. Sometimes, particularly where a claimant group
has come directly to negotiations rather than through the Tribunal process, or
where they have claims that were not the focus of the Tribunal hearings, further
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supplementary research will be required on specific issues. Inevitably, the
process of discussing the history and the issues that really matter to the claimant
group may produce new historical questions or focus on new issues that might
also require further investigation of primary sources.

The parties also agree on whether the claimant group or the Crown will do the
first drafting and what that drafting should cover. If the parties agree a
collaborative drafting approach, the drafting may proceed section by section.
Otherwise there may be agreement to produce a full draft and then negotiate.
Either way, both parties have to agree to the final text so once a draft has been
started the parties will meet regularly to consider the drafting and negotiate
agreed text.

The process of negotiating text which is considered by both parties to fairly
recount the history and accurately address the grievances has some particular
complexities. For a start, the parties are writing an historical account in a
distinctive emotional, cultural, political and legal context. It will usually be the first
time that the claimant group has had representatives of the Crown listen to them
talk about their grievances and the impact on their people of past Crown actions
in a face to face situation where the aim of both parties is to work out a mutually
agreeable way of settling the grievances.*? Claimant negotiators also carry the
responsibility of ensuring the grievances of their ancestors and their people are
appropriately represented and are likely to have personal experience of the
grievances (because ‘historical’ claims are defined as prior to 21 September
1992) or the impact of the grievances they are bringing to the table. There is
more personal attachment to the history and to the results of the discussion than
is usually the case in history writing. There are also, inevitably, methodological
issues to be navigating in negotiating apology history. The desire to reflect the
historical intentions of all the parties and the context for their actions (as far as
can be deduced from the available evidence) can sometimes come into tension
with the often ‘presentist’ lens through which both parties are assessing and
judging that past, with the aim of resolving past grievances.43

The number of people contributing to and reviewing the drafting means that it
is history writing by committee, and moreover, by negotiation. The discussion of
the history will inevitably mean that both parties will learn more about each others
perspectives. Both parties to the negotiations will also have particular issues to
manage which may impact on the events included in the historical account or the
wording chosen. Claimant negotiators, for example, may have to consider
whether all the people they represent will be able to see their experience in the
historical account or in the settlement more broadly and they may have to
manage sensitivities about the naming of particular hapi or chiefs or individuals.
The Crown may have to consider issues such as the naming of individual Crown
officials and whether the Crown is taking a broadly consistent approach to similar
issues across settlements.

The negotiations can also be informed by the cultural perspectives each party
brings to the table. Both parties will also have to grapple with the usual issues of
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the uses, limitations and meanings of historical evidence. There are often
questions about the extent to which the documentary evidence, whether written
by Crown officials, settlers or Maori, fully reflects the motives and understandings
of the claimant group’s ancestors. It can also be difficult to reconcile oral tradition
and written sources, even sources written by Maori. The parties may have to
assess and try to agree what weight should be placed on oral evidence and what
statements can be made when the grievances are significant but the available
evidence is scanty, ambiguous or heavily debated. If oral evidence is the only
source for a statement that will usually be made explicit in the historical account.
In some cases information may only be within the realm of the claimant group’s
knowledge. For example, the parties may not consider it appropriate for the
Crown to make a statement on the land area over which a claimant group
exercised interests prior to contact with the Crown or to make statements about
the impact of Crown actions on their spiritual connections with the land. Such
statements may, therefore, be explicitly attributed to the claimant group.

The history produced by historical account negotiations is shaped by its
purpose. The historical accounts agreed to date are short summary documents
(usually between about 3-20 pages) shaped on a narrative of what happened.
The content, the way it is expressed and what matters are given emphasis will
reflect that its purpose is to inform an apology. Apology theorists have discussed
how attempts by those who caused offence to explain the reasons for their
actions can be seen by the aggrieved as trying to mitigate the impact of their
actions.** While both the Crown and claimant groups usually agree that it is
important to include relevant context and outline the complexities of Crown and
Maori actions, there can be a perception that such context or explanation for
events may mitigate the overall grievance. Conversely, the omission of context
can draw criticism that the historical account does not fully reflect the
complexities of the situation.*®

While the aim of the negotiations is to get to an agreed historical account to
be included in the Deed of Settlement specific Crown or iwi perspectives on the
history can be reflected in the text. In addition, claimant groups have explored
ways of recording their feelings about the impact of the Crown’s actions on them
in their historical account. Ngati Ruanui and Ngati Mutunga, for example, have
negotiated the inclusion of a number of waiata (songs) in their historical account
which record the feelings of their people about various events in their history.
Ngati Tuwharetoa (Bay of Plenty) have included statements in their historical
account noting the impact of Crown actions on their connection to the land.

Both parties want the historical account to be able to withstand external
scrutiny. In the last seven years the penultimate draft of a number of historical
accounts have been reviewed by an ‘eminent historian’, who has not been
involved in the negotiations.*® This review process can act as a check on the
negotiated nature of the historical account, giving both parties the benefit of an
external view of whether the text they have negotiated fairly represents the
available evidence. The comments of the external historian are usually
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considered by both parties in the final negotiation and review of the historical
account.

Producing narratives which focus on the grievances of the past has inevitably
caused some debate over whether the settlement process is replacing one partial
account of the past with another and over the quality of the history that is
produced.*” Historical accounts are what Australians might call ‘black armband
history’ because its aim is to outline the Crown actions which have caused
grievance to the claimant group and breached the Treaty of Waitangi. They are
negotiated for a political purpose of achieving reconciliation between the Crown
and Maori. They are not intended to be a full history of the claimant group or of
the Crown and the claimant group’s relationship over time. They may provide a
starting point for people to start developing their own understanding of Crown’s
historical actions which have caused grievance to Maori. The main role of the
historical account is, however, to inform the Crown’s acknowledgements of Treaty
breach.

CROWN ACKNOWLEDGEMENTS

The Crown’s breach acknowledgements are where it makes an explicit
judgement on the past. The assessment of Treaty breach involves a mix of legal,
historical and political judgement. While the Crown may have made breach
acknowledgements to a claimant group during Waitangi Tribunal hearings or at
the start of the negotiations, the wording of the breach acknowledgements
included in a claimant group’s Deed of Settlement are usually developed after
substantive discussion on the historical account has occurred. The Crown drafts
its acknowledgements of Treaty breach but they are generally discussed
extensively with the claimant group in negotiations. The Crown breaches
acknowledged to date include breaches relating to war, the confiscation of land,
human rights breaches including the execution of prisoners without trial in times
of war, the impact of the native land laws, and the inadequate protection of land
Maori wished to retain. In some cases the Crown has acknowledged the sense of
grievance that claimant groups have about Crown actions which the Crown has
not accepted breached the Treaty.

In addition to making acknowledgments of its breaches of the Treaty, the
Crown often also recognises the ongoing impacts its actions have had on the
claimant group. The Ngéati Tuwharetoa (Bay of Plenty) acknowledgments
explicitly recognise that the Crown’s confiscation of their land had a ‘damaging
effect on the welfare, economy and development of Ngati Tuwharetoa, deprived
the iwi of access to its traditional natural resources and wahi tapu and contributed
significantly to the subsequent dislocation and fragmentation of the iwi.”*® There
may also be recognition that wider New Zealand society has benefited from some
of the events that have caused grievance to Maori. In the Ngéti Awa settlement
the Crown acknowledged that the land iwi had lost through the Crown
confiscation and other means had ‘made a significant contribution to the wealth
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and development of the nation, whilst Ngati Awa have been alienated from and
deprived of the benefits of those land and resources’.*?

Once the acknowledgements are agreed, the apology is drafted by the Crown
and presented to the claimant group for comment. The Crown generally tries to
apologise to the claimant group in a way which will be meaningful for them. In
some cases this has meant that the Crown has recognised the past and the
ongoing impact of its breaches of the Treaty by apologising to the claimant
community today, to their ancestors and to their descendants. The apology may
use language that will have particular meaning for the claimant group. In the Ngai
Tahu apology the Crown recognised that it had ‘failed to act towards Ngai Tahu
reasonably and with the utmost good faith in a manner consistent with the honour
of the Crown. That failure is referred to in the Ngéi Tahu saying ‘Te Hapa o Niu
Tireni!” (‘The unfulfilled promise of New Zealand’).”*® The acknowledgements and
apology have usually been expressed in the Maori and English languages.

Claimant groups may make representations about the most appropriate way
for the Crown to deliver the apology. Some consider its inclusion in the Deed of
Settlement and legislation is sufficient. Other claimant groups, like Te Uri o Hau,
have requested that once legislation has been passed and implementation of the
settlement is underway representatives of the Crown deliver the apology directly
to the claimant community.

To accept that its past actions have been wrong necessarily places the
Crown in a morally humble position. As the offending party the Crown can only
extend the apology and express that it is, with the settlement, seeking to atone for
past wrongs and begin a process of healing. Reconciliation is a process that
involves both parties and the response to the Crown’s offer of an apology differs
between groups according to their experiences. Willingness to settle the
grievances will also depend on other elements of the settlement package. There
is, however, evidence that the Crown’s acknowledgement of and apology for past
actions that were unjust may assist in making Treaty settlements a reconciliatory
process.

In March 2003 representatives of the eastern Bay of Plenty tribe Ngati Awa
and the Crown met at Parliament Buildings in Wellington to sign a Deed of
Settlement. It was the completion of a long journey. Ngati Awa had actively
sought redress for their grievances against the Crown, including the confiscation
of approximately 245,000 acres of their land, since 1866. Professor Hirini Moko
Mead, the chief negotiator for Ngati Awa, outlined a number of the
acknowledgements that the Crown had made about its confiscation of Ngati Awa
land in the Deed of Settlement to the gathering. He stated that in ‘a final
statement the Deed adds: “the Crown seeks to atone for these wrongs and begin
the process of healing and looks forward to building a relationship of mutual trust
and co-operation with Ngati Awa”.’ In the spirit of these final statements of
apology Ngati Awa accepts the Crown’s apology and on our part say that we
forgive the Crown for what it did to us and we, too, want to begin the process of
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healing and we look forward to building a relationship of mutual trust, respect and
co-operation. We will hold the Crown to that promise.'51
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